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Sex and (sexed by) the State
Taylor Flynn *

I've been thinking about sex a lot lately having sex, being sexed, sex in marriage, sex in
other legal regimes - and I keep coming back
to one thing: that despite the contingency of a
person's legal sex, the law treats sex as the sine
qua non for major life events such as marriage
and parenthood.
As Ms. Tran was discussing, the law not
only tries to discipline the body into traditional
sex roles, but it also has the power to declare
you to be a particular legal sex, even over your
objection. The majority of jurisdictions follow
the orthodoxy of sex as "genitalia-at-birth."
Under this view, a male to female transgender
woman (who, for example, has undergone surgery and is anatomically indistinguishable from
someone born with female genitalia) is deemed
in the majority of states to be legally male. In a
handful of more progressive states, the law
looks predominantly - although unfortunately,
not exclusively - at an individual's gender identity to determine legal sex. As a result of these
differing legal approaches, a person can be legally male in one state and female in another.
Thus, the law (at least cross-jurisdictionally) acknowledges the fluidity of sex, yet it makes central life decisions tum on what sex you are.

I said I was also thinking about having sex
- how you have it and with whom. The law's
regulation of sexual activity is inextricably
bound with the law's determination of your legal sex and whether you can marry. In New
Jersey, for instance, there is a case that was revolutionary at the time it was decided, in the
1970s. The court recognized a trans gender woman who had been born anatomically male as
legally female. In doing so, however, the court
did two things. First, the court used what I like
to call a "body parts checklist": the court
looked at her body and compared it to a presumed female norm, checking off the list and
making sure that everything matched up right.
The court remarked, for example, that the woman's vagina "has a good cosmetic appearance"
and that "[h]er vagina could function as any
normal female vagina." How, you may ask,
does any "normal" female vagina function?
"For traditional penile/vaginal intercourse," the
court tells us.
Why is this important for the courts? People may be surprised to learn that in most states
you can still annul a marriage due to "physical
incapacity" - for a couple's failure to have heterosexual intercourse. I litigated a transgender
marriage case where this was one of the claims:
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that the marriage was invalid on the ground
that the trans husband did not have a penis
deemed sufficiently functional to have intercourse. While you should be able to say, particularly after Lawrence v. Texas, that this is a violation of your right to privacy, we still had to go
through a three-week trial on this issue.
And so even in a progressive state like
New Jersey, you've got an exaltation of male
penetration of women that has the effect of
turning wives into little more than the receptacles for sex and marriage into the missionary
position.
What I would like to do briefly, because I
see my time is running short, is to discuss Goodridge v. Department of Public Health, the Massachusetts same-sex marriage case. I fully agree
with Nancy Polikoff - I would love to see the
legal (as opposed to cultural or religious) institution of marriage dismantled as the primary
method of distributing benefits. But in some
ways, I think that the "radical right" might be
correct when they say that same-sex marriage is
going to "destroy" traditional marriage. My
hope, at least, is that they are right, but not for
the same reasons and not on the same timetable.
(Laughter.)
For trans people, Goodridge does away
with a possible challenge to the validity of their
marriage because the Massachusetts Supreme
Judicial Court struck down the sex requirement.
My hope and belief is that this will in some
ways "destroy" the highly gendered and sexist
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aspects that have long been central to traditional marriage. Over the centuries, because I
think that's how long it will take, having two
men or two women or people of undetermined
sex( es) in marriage will loosen up the conception of what it means to be a husband or a wife
or a spouse, or who gets to parent their children.
I also would like to address some of the issues that Nancy Polikoff was discussing, the primary one being the exaltation of marriage and
the assimilationist focus in the case. One critique of Goodridge, an important one, is that legalizing same-sex marriage will turn people into
the "good gays" and the "bad gays," or the
"good" and "bad" transgender people - those
who get married and those who do not. In fact,
the Goodridge court says that it may be acceptable to remove protections for nonmarital families because same-sex couples now have the option of getting married. I think this is extremely
worrisome. But in my last minute of time remaining, I would like to discuss what I think is
the most positive aspect of the case. Marriage
has been used historically as a tool of subordination by denying certain groups access to
norms, whether that group consists of Chinese
laborers or slaves or interracial couples. While
marriage still serves as a denial of access to
many, the move toward demolishing this particular state-sponsored mechanism of control over
who is allowed "in" and who remains "out" is
an extraordinarily significant achievement.
Thank you.

